IDAPA 58 — DEPARTMENT OF ENVIRONMENTAL QUALITY

58.01.23 —- CONTESTED CASE RULES AND
RULES FOR PROTECTION AND DISCLOSURE OF RECORDS

DOCKET NO. 58-0123-2401
NOTICE OF RULEMAKING — TEMPORARY AND PROPOSED RULE

EFFECTIVE DATE: The temporary rule is effective July 1, 2024.

AUTHORITY: In compliance with Sections 67-5221(1) and 67-5226(1), Idaho Code, notice is hereby given that this
agency has adopted a temporary rule and has initiated proposed rulemaking. This action is authorized by Sections 39-
105, 39-107, and 74-114(8), Idaho Code.

PUBLIC HEARING SCHEDULE: No hearings have been scheduled. Pursuant to Section 67-5222(2), Idaho Code,
a public hearing will be held if requested in writing by twenty-five (25) persons, a political subdivision, or an agency.
Written requests for a hearing must be received by the undersigned on or before July 17, 2024. If no such written
request is received, a public hearing will not be held.

DESCRIPTIVE SUMMARY: This rulemaking updates IDAPA 58.01.23, Contested Case Rules and Rules for
Protection and Disclosure of Records (DEQ rules), for consistency with IDAPA 62.01.01, Idaho Rules of
Administrative Procedure, recently adopted by the Office of Administrative Hearings (OAH rules) pursuant to Idaho
Code § 67-5280. The OAH rules were adopted as pending rules and submitted to the 2024 Idaho State Legislature for
review and approved with an effective date of July 1, 2024.

Pursuant to Idaho Code § 67-5206(3), IDAPA 04.11.01, Idaho Rules of Administrative Procedure of the Attorney
General (Attorney General rules), are no longer in full force and effect as of July 1, 2024, due to the promulgation of
the OAH rules. The DEQ rules refer to the Attorney General rules and contain procedures that are now covered by
OAH; therefore, it is necessary to update the DEQ rules. At its June 2024 Board meeting, the Idaho Board of
Environmental Quality (Board) adopted temporary rules that are consistent with the OAH rules.

The proposed rule text is in legislative format. Language the agency proposes to add is underlined. Language the
agency proposes to delete is struck out. It is these additions and deletions to which public comment should be
addressed. If a pending rule is adopted by the Board and approved by concurrent resolution of the 2025 Idaho State
Legislature, the final rule will become effective on July 1, 2025, unless otherwise specified in the concurrent
resolution.

TEMPORARY RULE JUSTIFICATION: Pursuant to Section 67-5226(1)(b), Idaho Code, the Governor has found
that temporary adoption of the rule is necessary for compliance with the deadline in amendments to governing law.
IDAPA 62.01.01, Idaho Rules of Administrative Procedure (OAH rules), were adopted pursuant to Idaho Code § 67-
5280 with an effective date of July 1, 2024. Temporary adoption of this rule docket ensures that the DEQ
administrative procedural rules remain consistent with Idaho law.

FISCAL IMPACT STATEMENT: The following is a specific description, if applicable, of any negative fiscal
impact on the state General Fund greater than ten thousand dollars ($10,000) during the fiscal year resulting from this
rulemaking: Not applicable.

NEGOTIATED RULEMAKING: Negotiated rulemaking was not conducted. DEQ determined that negotiated
rulemaking is not feasible due to the simple nature of this rulemaking. This rulemaking updates the DEQ rules for
consistency with the OAH rules.

INCORPORATION BY REFERENCE: Pursuant to Section 67-5229(2)(a), Idaho Code, the following is a brief
synopsis of why the materials cited are being incorporated by reference into this rule: Not applicable.

IDAHO CODE SECTION 39-107D STATEMENT: This rule regulates an activity not regulated by the federal
government. The federal government does not regulate administrative procedures for the state of Idaho. Section 39-
107, Idaho Code, grants authority to the Board to adopt rules that are necessary to carry out the purposes of the
Environmental Protection and Health Act, Chapter 1, Title 39, Idaho Code.
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ASSISTANCE ON TECHNICAL QUESTIONS: For assistance on questions concerning this rulemaking, contact
the undersigned. The web page for this docket is available at https://www.deq.idaho.gov/public-information/laws-
guidance-and-orders/rulemaking/contested-cases-docket-no-58-0123-2401/.

SUBMISSION OF WRITTEN COMMENTS: Anyone may submit written comments regarding this proposed
rule. The Department will consider all written comments received on or before July 24, 2024. Submit written
comments to the undersigned.

Dated this 3rd day of July, 2024.

Janeena White

Senior Operations Analyst

Department of Environmental Quality
1410 N. Hilton Street, Boise, Idaho 83706
208-373-0151
Janeena.White@deq.idaho.gov

THE FOLLOWING IS THE TEMPORARY RULE AND THE PROPOSED TEXT
OF DOCKET NO. 58-0123-2401

58.01.23 — CONTESTED CASE RULES AND
RULES FOR PROTECTION AND DISCLOSURE OF RECORDS

000. LEGAL AUTHORITY.

Ynder-Sections 39-105, 39-107,-67-5206; and 74-114(8), Idaho Code;-theldahoLegislature-has-granted-the Board-of
Envirenmentel Qualify the authemy to-promulgate these rules. 631-22(7-1-24)T

001. HHEAND-SCOPE AND APPLICABILITY.

o=

Diselosure-of Records:> 33422
021. Scope. These rules establish general standards for contested case proceedings and procedures to
safeguard trade secrets. (3-31-22)

02. Applicability. Any person aggrieved by an action or inaction of the Department may file a petition
to initiate a contested case pursuant to Chapter 52, Title 67, Idaho Code. These rules govern—suek_and outline
substantive, non-procedural requirements prior to and during any contested case proceedings, except that Idaho

Pollutant Discharge Elimination System permit decisions are governed by IDAPA 58.01.25, “Rules Regulating the
Idaho Pollutant Discharge Elimination System Program,” Section 204. B-34-22)(7-1-24)T

002. INFORMATION FOR FILING PETITION TO INITIATE CONTESTED CASE.
Hearing coordinator contact and information for filing a petition to initiate a contested case is available at: http://
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https://www.deq.idaho.gov/public-information/laws-guidance-and-orders/rulemaking/contested-cases-docket-no-58-0123-2401/
https://www.deq.idaho.gov/public-information/laws-guidance-and-orders/rulemaking/contested-cases-docket-no-58-0123-2401/
mailto: Janeena.White@deq.idaho.gov
http://deq.idaho.gov/public-information/laws-guidance-and-orders/petitions-for-review-and-precedential-orders/
https://legislature.idaho.gov/statutesrules/idstat/Title67/T67CH52/
https://adminrules.idaho.gov/rules/current/58/580125.pdf
https://adminrules.idaho.gov/rules/current/58/580125.pdf
https://adminrules.idaho.gov/rules/current/58/580125.pdf
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deg.idaho.gov/public-information/laws-guidance-and-orders/petitions-for-review-and-precedential-orders/.

(7-1-24)T

003. IDAHO RULES OF ADMINISTRATIVE PROCEDURE-OF-FHEATFORNEY-GENERAL.
For purposes of contested case procedures other than speclﬁcally provrded for in these rules, refer to—I—DArPA

t-he—fe-l-}ewrng—seet-reﬂ-s— lDAPA 62.01.01 Idaho Rules of Admrnlstratlve Procedure (—3——3—14%917 1- 24) T

8+ Liberal-ConstruetionSeetion 052: B-3+-22)
02 Computation-of Fime Seetion056; 6-3+22)
03.  Substitution, WithdrawslofR v Section 205: 33122
64 Defective dnsutic Lete Mleadings.Section 304 33122
05: Amendment-Withdrawal—Pleadings-Section305; 6-3+22)
86- Intervention—Sections350;35-and 354; -31+22)
07 Discuslificationof Hearine Officers Sect ; 33129
08:  SeopeefAuthority-of Hearing Officers—Section4+13; 3-3+-22)
09 ExParte Communientions—Section 417 B-3+-22)
30 PrehearingConferenee Sections 10— S514: B-3+-22)
H:  Diseovery-Related Prehearing Procedures—Sections 520—532: 3-3+-22)
32 Hearings Seetions 550—566: B-3+-22)
13 Evidenee Seetions600—606: B-3+-22)
14:  SetdementsSections-610—614: 3-3+-22)
35.  Reeord-ofDeeisionSecetions 650651 B-3+-22)
36:  Defaulis_Sections 700—702: B-3+-22)
1% Interloentory-Orders—Sections 70— 71+ 3-3+-22)
38 FinalOrders—Seetion740: B-3+-22)
19:  OrdersNotDesignatedSeetion750: B-3+-22)
20.  Modifieation-of Orders-Section 760; 3-3+-22)
2+ Clarifieation-of-Orders_Seetion 770:and B-3+-22)

004. (RESERVED)

005. DEFINITIONS.
The terms “board,” “department,” and “director” have the meaning provided for those terms in Section 39-103, Idaho
Code. The terms “contested case,” “order,” “party,” and “person” have the meaning provided for those terms in
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http://deq.idaho.gov/public-information/laws-guidance-and-orders/petitions-for-review-and-precedential-orders/
https://adminrules.idaho.gov/rules/current/04/041101.pdf
https://adminrules.idaho.gov/rules/current/04/041101.pdf
https://adminrules.idaho.gov/rules/current/04/041101.pdf
https://legislature.idaho.gov/statutesrules/idstat/Title39/T39CH1/SECT39-103/
https://legislature.idaho.gov/statutesrules/idstat/Title39/T39CH1/SECT39-103/
https://legislature.idaho.gov/statutesrules/idstat/Title39/T39CH1/SECT39-103/
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Section 67-5201, Idaho Code. (3-31-22)
01. Aggrieved Person or Person Aggrieved. Any person or entity with legal standing to challenge an

action or inaction of the Department, including but not limited to permit holders and applicants for permits

challenging Department permitting actions. (3-31-22)
02. Petition. The pleading initiating a contested case. (3-31-22)
03

84

006. -- 08741. (RESERVED)
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http://deq.idaho.gov/public-information/laws-guidance-and-orders/petitions-for-review-and-precedential-orders/
http://deq.idaho.gov/public-information/laws-guidance-and-orders/petitions-for-review-and-precedential-orders/
https://www.deq.idaho.gov/public-information/laws-guidance-and-orders/petitions-for-review-and-precedential-orders/
https://www.deq.idaho.gov/public-information/laws-guidance-and-orders/petitions-for-review-and-precedential-orders/
https://www.deq.idaho.gov/public-information/laws-guidance-and-orders/petitions-for-review-and-precedential-orders/
https://www.deq.idaho.gov/public-information/laws-guidance-and-orders/petitions-for-review-and-precedential-orders/
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042. PUBLIC NOTICE OF PETITION.
Within fourteen (14) days of the date a petition is filed with the Board, the Board will give reasonable notice to the
public. The methods for giving notice will include, at a minimum, the following: (3-31-22)

01. Publication. Publish a one-time legal notice in the newspaper of general circulation in the county
in which the petitioner resides or in which the facility or other subject of the petition is located and post the petition
on the agency’s website at http://deq.idaho.gov/public-information/laws-guidance-and-orders/petitions-for-review-
and-precedential-orders/. The legal notice will describe the nature of the action initiated by the filing of the petition

and will include the date the petition was filed;the-deadlineforfiling petitionsto-intervene; and a method by which
interested persons may obtain a copy of the petition; and E34-22(7-1-24)T

02. Mail. Deliver via email, or First Class U.S. mail if email address is not available, a copy of the

legal notice prepared in accordance with Subsection 042.01 of these rules to persons on any mailing list developed by
the Department relating to the subject matter of the petition. (3-31-22)

(BREAK IN CONTINUITY OF SECTIONS)
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0642.--159.  (RESERVED)

(BREAK IN CONTINUITY OF SECTIONS)

1631.--351.  (RESERVED)
352.  FIMEEY-FHING-OEPETITIONS TO INTERVENE - PROCEEDINGS INVOLVING A PERMIT.

92 Proceedingstnvolving-aPermit-A permit applicant or permit holder may intervene as a matter of

right in any contested case in which the permit is contested. Petitions to intervene by the permit applicant or permit
holder must be filed within twenty-one (21) days after service of the initiating petition-as-provided-inSubseection
008-01-b-i—eftheserules upon the permit applicant or permit holder. B-3422)(7-1-24)T
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https://legislature.idaho.gov/statutesrules/idstat/Title67/T67CH52/SECT67-5244/
https://legislature.idaho.gov/statutesrules/idstat/Title39/T39CH1/SECT39-107/
https://legislature.idaho.gov/statutesrules/idstat/Title39/T39CH1/SECT39-107/
https://legislature.idaho.gov/statutesrules/idstat/Title39/T39CH1/SECT39-107/
https://legislature.idaho.gov/statutesrules/idstat/Title67/T67CH52/SECT67-5245/
https://legislature.idaho.gov/statutesrules/idstat/Title39/T39CH1/SECT39-107/
https://legislature.idaho.gov/statutesrules/idstat/Title39/T39CH1/SECT39-107/
https://legislature.idaho.gov/statutesrules/idstat/Title39/T39CH1/SECT39-107/
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734353.--899. (RESERVED)
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