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Association of Idaho Cities 
3100 South Vista, Suite 201, Boise, Idaho 83705 

Telephone (208) 344-8594 
Fax (208) 344-8677 

www.idahocities.org 
 

 
April 1, 2022 

 
Ms. Paula Wilson, Administrative Rules Coordinator 
Idaho Department of Environmental Quality 
1410 N Hilton 
Boise, ID 83706 
 
Re: Docket No. 58-0102-1801 Update to Human Health Criteria for Arsenic – March 2, 2022, 
Administrative Bulletin Publication and Notice of Public Comment Opportunity 

 

 

Dear Ms. Wilson/Paula, 

The Association of Idaho Cities (AIC) serves to advance the interests of the cities of 
Idaho through legislative advocacy, technical assistance, training, and research.  Idaho cities 
and their utilities play important roles as primary providers of drinking water and implementers 
of the Clean Water Act.  Idaho cities represent over 70% of all Idaho residents.  These 
stakeholders have significant interests in the development of water quality standards, rules, 
and guidance related to the protection of human and aquatic life.   

The Idaho Department of Environmental Quality (IDEQ) initiated this rulemaking in 2018 
in response to a Consent Decree between the Northwest Environmental Advocates and the US 
Environmental Protection Agency (EPA).  This rulemaking will allow Idaho to adopt an updated 
human health criteria for arsenic; criteria that AIC sincerely hopes will be accepted and 
approved for use in Idaho by EPA.   

AIC seeks criteria, rules, and policies that ensure effective protection of Idaho's human 
health and aquatic life.  And, as AIC has commented previously, we appreciate how the Clean 
Water Act can be implemented by the IDEQ in such a way that supports enhanced effectiveness 
and compliance statewide.   

The current rulemaking by the IDEQ was initiated to utilize Idaho-specific information on 
inorganic arsenic concentrations in fish and state waters to develop new arsenic human health 
water quality criteria.  The utilization of Idaho-specific information allows the best science and 
most relevant environmental data to be used to develop arsenic water quality criteria for Idaho.   

The attached comments seek to highlight a few key considerations relating to the 
proposed update to the inorganic arsenic criteria for Idaho.  AIC has consulted with IACI over 

http://www.idahocities.org/
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the course of this rulemaking and have carefully reviewed their analysis and comments.  AIC 
appreciates IACI’s efforts, and believe their April 1, 2022, comments generally supplement our 
comments provided here.  

AIC appreciates the efforts by all stakeholders, and especially IDEQ staff, as we continue 
to work together for the development and approval of the updated Idaho arsenic criteria.  
Should you have questions concerning these comments, please feel free to contact me. 

Sincerely, 

 
Johanna Bell, Policy Analyst 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Attachments 

 

ec: Kelley Packer, AIC Executive Director 
      Mayor Kevin England, AIC President 
      Jess Byrne, IDEQ Director 
      AIC IPDES Task Force  
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ATTACHMENT 

 

Proposed Criteria Comments 

Idaho is proposing the following criteria for inorganic arsenic: 

For the domestic water supply designated use: 
• Water column criterion of 10 micrograms per liter. 
 
For the primary or secondary recreation designated use: 
• Water column criterion of 4.3 micrograms per liter. 
• Fish tissue criterion of 8.0 micrograms per kilogram (wet weight) with the fish 

tissue value superseding the water column criteria. 

AIC supports the proposed domestic water supply water column criterion of 10 micrograms per 
liter and suggests that the domestic water supply criteria should also include a fish tissue value 
of 8.0 micrograms per kilogram (wet weight).   

AIC supports the primary or secondary recreation fish tissue criterion of 8.0 micrograms per 
kilogram (wet weight) but does not support the use of a water column criterion for use in Idaho.  
Our reasons for this position are outlined here, with the sincere hope that regulatory line staff 
will come to see the wisdom of fully supporting the application of fish tissue criteria to inorganic 
arsenic in Idaho.  

First, it is the inorganic arsenic concentrations in fish tissue, not the water column, that may pose 
risks to human health.  Additionally, the use of water column data instead of fish tissue data rests 
on a few assumptions, two of which are: (1) that there is a relationship between water column 
and fish tissue levels, and (2) that it can take a long period of time for the fish tissue 
concentrations in a waterbody to return to a “steady state.”  However, as addressed in the IACI 
comments, there is no demonstrated relationship between arsenic water column and fish tissue 
levels.  And, as also explained in those comments, fish reach a steady state quickly after variations 
in arsenic exposure.   

These and other reasons are why AIC supports the use of an appropriate water column screening 
threshold value with the fish tissue criteria.  However, if IDEQ leadership perceives there may be 
some benefit to Idaho from adopting a water column criterion, AIC supports a 13 micrograms per 
liter and a fish tissue criterion value of 8.0 micrograms per kilogram (wet weight).   

General Comments 

AIC has reviewed the proposed approach to the criteria and wishes to express our general 
support.  However, AIC remains concerned regarding (1) current EPA assumptions about the 
toxicity or bioaccumulation of inorganic arsenic, (2) how a ‘weight of evidence’ review of the 
Idaho data shows that background concentrations of inorganic arsenic are higher than EPA’s 
current recommended human health criteria, and (3) the need for programmatic and regulatory 
support for the use of inorganic arsenic fish tissue criteria for designated recreational fish uses, 
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with a water column screening threshold value.  Our specific comments touch upon our 
recommended strategies to address these general concerns. 

 

Specific Comments 

1. TRIGGER FOR APPLICATION OF REQUIREMENTS 
The true determinant of whether there is a risk posed by arsenic is the level of arsenic in fish 
tissue.  Therefore, the water quality standard itself should be phrased solely in terms of fish tissue 
levels, and water column concentrations should be used only as a screening mechanism, to 
determine whether fish tissue levels even need to be assessed.  This approach has been used in 
other States for pollutants with a primary fish tissue component in their water quality standards.  
In essence, there would be a two-step process.  First, one would assess the water quality data, to 
determine if arsenic levels exceed the specified water column screening level.  If not, then no 
further inquiry is needed, and no effluent limits for arsenic would be imposed.  If, on the other 
hand, the water column data are above the screening level, then one would proceed to the next 
stage: assessing the fish tissue data for the waterbody.  If those data are at or below the fish 
tissue-based standard, then no limits would be required.  If the data are above the fish tissue-
based standard, then effluent limits could be imposed.   

Note: AIC is providing a copy of a permit issued in Kentucky with these comments as an example 
of how other States also recognize the importance of having a screening threshold while 
implementing fish tissue criteria.   

2. USE OF POLLUTANT MINIMIZATION PLANS 
Instead of end-of-pipe limits, IPDES permittees that have a “reasonable potential to exceed” 
(RPE) for arsenic should receive a requirement to develop and implement a pollutant 
minimization plan (PMP).  The PMP process has been used successfully for other pollutants, 
especially bioaccumulative substances with stringent water quality standards, such as mercury 
and PCBs.  It has proven to be a more effective way for dischargers to make progress in reducing 
loadings, without subjecting those sources to end-of-pipe limits that cannot be met, giving rise 
to applications for use of variances and other relief tools.  IDEQ has used this method in its own 
guidance for implementing mercury criteria,1 EPA has required PMPs in its mercury guidance and 
in issuing TMDLs for waters impaired for mercury and PCBs, and various States have utilized this 
process in developing statewide approaches for regulating ubiquitous pollutants with 
bioaccumulation concerns.   

3. NEW AND INCREASED DISCHARGES 
There should be no special provisions for situations involving new or increased discharges, and 
IDEQ should rely on fish tissue results in determining the requirements that apply in those 
situations, just as with regard to existing discharges.  Using water column data instead rests on 
two assumptions: that there is a relationship between water column and fish tissue levels, and 
that once a new/increased discharge occurs, it can take a long period of time for the waterbody 
to return to a “steady state” with regard to the fish tissue levels of arsenic in the waterbody.  
Neither of those assumptions is accurate for inorganic arsenic.  As addressed in the IACI 

 
1 See https://www2.deq.idaho.gov/admin/LEIA/api/document/download/4836, Section 6.1.1 and Table 6-.1 
Summary of Recommended Permit Conditions. 

https://www2.deq.idaho.gov/admin/LEIA/api/document/download/4836
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comments, there is no demonstrated relationship between arsenic water column and fish tissue 
levels.  And, as also explained in those comments, fish reach a steady state quickly after variations 
in arsenic exposure.  While EPA has addressed this “steady state” issue in developing criteria for 
selenium, the situation for arsenic is very much different than for selenium, and use of a “steady 
state” exception to use of fish tissue data is simply not supported by the science for arsenic.   

If IDEQ continues to retain a special provision for new and increased discharges, in which water 
column results are used instead of fish tissue data, then it should modify that provision to make 
it more workable.  It’s important to recognize that water column levels of arsenic will fluctuate 
over time – from year to year, from season to season, and even from day to day.  Increases over 
one period of time, and decreases over the next period of time, should not mean that IDEQ veers 
from using fish tissue data, to water column data, and back again.  Also, minor increases in 
discharge, which would not be expected to result in any lasting change in fish tissue levels, should 
not automatically trigger the jump from fish tissue to water column data.  To address these 
concerns, IDEQ should make it clear that the only “new or increased” discharges that trigger use 
of water column data should be those that are significant and that are expected to result in 
changes to fish tissue levels in the waterbody. 

4. FISHLESS WATERS 
While IDEQ’s proposal reverts to using water column data in “fishless waters” situations, we 
believe that there is a significantly better solution to the “fishless” issue, which still retains the 
basic reliance on fish tissue data that is supported by the science.  Instead of ignoring that it is 
the fish tissue concentration that is being regulated, the agency should simply utilize fish tissue 
data from the next reach downstream.  Those data will, in fact, provide a conservative estimate 
of risk, since arsenic levels downstream could be higher due to other sources that are below the 
“fishless” reach at issue.  It is often the case that a reach is “fishless,” not due to any 
contamination or high levels of arsenic, but due to physical or other factors that simply preclude 
having a viable fish population in the relevant reach.  Those factors should not lead one to switch 
to using water column data that are less accurate as a predictor of risk.  Fish tissue data should 
be relied on whenever possible, and data from the next downstream reach is fully adequate to 
use in assessing impairments and making permitting decisions.   

5. MIXING ZONES 
The restrictions placed by the EPA on mixing zones for bioaccumulative criteria are premised on 
there being a relationship between higher water column concentrations and higher fish tissue 
concentrations.  That this relationship doesn’t exist for inorganic arsenic, suggests that this 
specific mixing zone restriction should not apply to inorganic arsenic, or at least it should not 
apply in Idaho.  Additionally, whether a pollutant is “highly” bioaccumulative is ordinarily judged 
by EPA based on how high the BAF is.  For example, in the Great Lakes Initiative EPA identifies 
that a BAF of 1000 or greater to be considered bioaccumulative.   

AIC recognizes that this presents a new situation that has not previously been addressed by IDEQ 
guidance (e.g., in the 2016 Idaho Mixing Zone Implementation Guidance), and requests that the 
IDEQ take steps to correct this gap in guidance prior to the updated criteria effective date. 






























	58-0102-2201 AIC cmt proposed rule
	58-0102-2201 AIC att - KPDES Permit (Kentucky)

